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Executive Summary

In November 2012, Colorado and Washington madeotyidby becoming the first states to
legalize production and distribution of recreationaarijuana for adult use. Successful ballot
measures in both states led to the removal of nahand civil penalties, marking the first time
voters have elected to abolish cannabis prohibitivtade possible by decades of advocacy for
marijuana legalization, this historic moment hamsated an opportunity to radically shift the legal
and social landscape of drug policy and criminatige reform in the United States.

As many scholars, activists, and legal practitierteave made clear, the US government’s 40-
year War on Drugs has been an abject failure. Bbltsv that public opinion increasingly favors
the legalization of medical and recreational man@ for adult use. Even the Obama
administration admits that it is time for a seri@asversation about marijuana policies. Thus far,
however, drug policy pronouncements coming from\Wisite House have not addressed some
of the most critical issues around marijuana pridioit. These include:

» the need to revisit international drug conventiamdight of the global shift toward
decriminalization,

» the War on Drugs’ disproportionate effect on therpend people of color,

» the scientific and anecdotal evidence pointing &rijmana’s therapeutic value,

» the disconnect between the federal government®niceand its practice in states where
medical marijuana is legal,

* the ongoing financial dependence of law enforcenmmtfunds seized during drug
arrests,

* and the growing influence of the private prisonusitly and their lobbyists on federal
drug policy.

This paper explores ongoing discussions about tlae 9% Drugs and cannabis legalization.
After reviewing the legal history and consequermesarijuana prohibition in the United States
and internationally, we highlight the economic intbees motivating law enforcement agencies
and private prison industry interventions in thediof US drug policy. We demonstrate that the
War on Drugs is driven by the increasing militatiga of police forces, who fund their
operations using revenues obtained through propamty financial seizures, and by private
corrections corporations, whose profitability isntingent upon ever-increasing rates of
incarceration. These interest groups are clearplicated in the federal government’s ongoing
support for marijuana prohibition. They are direpponents to the new wave of legalization and
will play an important role in exacerbating tensdretween state and federal laws. In response
to their initiatives, we outline legal strategiesiad at mitigating the worst excesses of the War
on Drugs and furthering state, national, and irgeomal legalization initiatives.

Drawing on the knowledge and expertise of NLG meamerking in the area of drug policy—
as well as the work of academics, journalists, Egdl commentators addressing the War on
Drugs, mass incarceration, the role of police amtsops, and the history of cannabis
prohibition—we advance a series of recommendationdegal practitioners, politicians, and
legalization advocates working to end marijuandnidion.



Summary of Recommendations

1. Reframedrug use asa social and public health issue and not a criminal justice problem.
Research shows that punitive criminal justice dpgaiicies do not decrease drug use.
Legalization advocates should therefore push fomh@duction strategies to address health-
related drug problems and work to increase govenhfio@ding for treatment and education.

2. Revisit drug treatiesto challenge the punitive international drug policy framework. The
US government has cited international drug treatiegustify its challenges to state-level
marijuana legalization. These conventions shoustieerd be amended to reflect the current
shift toward decriminalization in the United StatEsirope, Australia, and Latin America.

3. Reclassify marijuana from its current status as a Schedule | substance. Mounting
scientific and anecdotal evidence supports theagertic benefits of marijuana, yet the US
government continues to insist that cannabis isr@gdrous drug with no proven medical
applications. Rescheduling cannabis would allowérpanded medical research and use
under international law.

4. Support the right of statesto legalize medical and/or recreational marijuana for adult
use without federal interference or sanctions. Advocates of medical and recreational adult
use cannabis should continue to work on state iEgadn initiatives through referenda
where possible and legislation where necessaryselleéforts should be accompanied by
support for federal marijuana bills currently undensideration.

5. End the practice of civil asset forfeiture by law enforcement agencies. Seizures made
during drug arrests lead to skewed police prigjtienjust treatment of drug offenders, the
militarization of US police departments, and ins&gh police corruption. Interim solutions
include reassigning seizure money to a general fmd making forfeiture laws require
criminal convictions before enabling the governms=izure of any property.

6. Connect legalization efforts to the abolishment of the for-profit prison industry, which
benefits from growing levels of incarceration. These measures include repealing harsh
mandatory minimum sentences, challenging explogatprisoner work programs, and
releasing nonviolent drug offenders into commuriligrnatives to incarceration or on the
basis of time served.

Ending cannabis prohibition offers multiple berefitLegalization would transform the
marijuana industry from a violent illicit markettcna stable regulated one. It would significantly
reduce infringements on civil liberties and lowareat and incarceration rates. Changing
marijuana’s criminal status would reduce curremt émforcement costs and protect people from
entering the criminal justice system. Finally, leggtion would remove restrictions currently
impeding the study of medical marijuana and allowrenusers to acquire treatment if necessary.

The time has come to replace the drug war rhetmeitic sound economic, criminal justice, and
public health policies. Studies show that higheugduse is strongly correlated to income
inequality, and that socioeconomic disparities diffitrential access to social support networks
tend to be better indicators of drug use than gsirug laws and policies. Consequently, the
NLG encourages policy makers and advocates to neme®ghat harmful drug use must be
understood within the context of broader social @aohomic factors.



|. Introduction

In November 2012, Colorado and Washington madeottyidby becoming the first states to
legalize production and distribution of recreatiomarijuana for adult use Successful ballot
measures in both states led to the removal of nahand civil penalties, marking the first time
voters have elected to abolish cannabis prohibftistade possible by decades of advocacy for
marijuana legalization, this historic moment hasated an opportunity to radically shift the legal
and social landscape of drug policy and criminatipge reform in the United States.

The landmark developments in Colorado and Washmggtiect broader changes in perceptions
of marijuana. Over the past ten years, supportfedical marijuana has consistently polled at
70-80% in the United Statésnd recent polls show that more Americans aréngilio legalize
cannabis for recreational adult use than ever befAccording to one national poll, 58% of
Americans said they think marijuana should be tegatl 50% said they think marijuana will
become legal under federal law within ten yé€afgiditionally, a December 2012 Gallup poll
indicated that 64% of Americans are against theeguwent enforcing federal anti-marijuana
laws in states where marijuana is ley@ver 106 million people currently live in jurisdiens
that have approved the use of cannabis in some %@mu more than 100 million Americans
report having used the herb despite its prohibitivfore states are expected to legalize medical
and recreational marijuana in the coming years, sederal legislative attempts to relax
prohibition are currently under consideration a& faderal levef. Yet President Obama and US
Attorney General Eric Holder have both indicateattihey are against ending marijuana
prohibition and delayed making any pronouncememtshow they would respond to the
legalization process under way in the stdtes.

Many scholars, activists, and legal practitioness/ragree that the decades-long global War on
Drugs has failed, producing serious negative ressions for individuals and societies. In the
United States, the harsh legal penalties, the sigicof mass incarceration, the militarization of
policing, and the consistent violations of consitioal rights carried out as part of the drug war
have damaged the lives of millions of people. Wpthblic opinion increasingly in favor of
relaxing restrictions on cannabis and in lighthe# tlevastating outcomes of the War on Drugs, it
is imperative to ask: Why, despite the growing dref states changing their drug laws to end
prohibition, has the federal government refusedawsider legalizing marijuana? Who benefits
from the continued criminalization of an herb witiedicinal properties that is already being
used by millions of people?

There is no lack of alternatives to prohibition. dacountries have decriminalized cannabis or
legalized personal possession and adult use withogignificant increase in drug usage.

Economists and marijuana advocates have pointédet@otential savings in law enforcement
coats and increases in tax revenue created byidaiah. Nevertheless, the federal government
has so far rebuffed calls for reform even as fugdencut for basic social services. Hundreds of
peer-reviewed studies have reported the therapempialities of cannabis, yet the Drug

Enforcement Administration (DEA) continues to aggieely arrest and prosecute growers and
sellers in states where medical marijuana has legatized.

In order to understand these contradictions, lieisessary to examine the ongoing War on Drugs
and consider critical aspects of the conversationsently taking place around cannabis



legalization. After reviewing the legal historydaoonsequences of marijuana prohibition in the
United States and internationally, we highlight #emnomic incentives motivating two groups
that have an enormous influence on US drug poli@gw—lenforcement agencies, which
supplement their budgets through seizures of ptpperd financial assets made during drug
trafficking cases, and the growing private prisndustry. We argue that the US government’s
drug policies are currently being driven by theitailzation of American police forces and by
the interests of private corrections corporatiofise role of these interest groups is central to
continued federal support for marijuana prohibitidgfurthermore, they will pose a serious
obstacle in the coming wave of legalization andl wiacerbate tensions between state and
federal laws. We conclude by outlining legal styéts to mitigate the worst excesses of the drug
war and to move forward legalization and decrimzglon initiatives at the state, national, and
international level.

As a progressive legal organization with experienceriminal defense, drug policy reform, and
marijuana litigation and activism, the National hyass Guild is uniquely positioned to comment
on the current legalization process. The followamglysis draws on the knowledge and expertise
of NLG members in order to advance recommendatfondegal practitioners and activists
working to end marijuana prohibition. It also bsildn the work of academics, journalists, and
legal commentators who have written about the WabDaugs, mass incarceration, the role of
police and prisons, and the history of cannabigipition in America and abroad.

In order to challenge the current drug policy regjiihe NLG calls fodrug use to be reframed
as a social and public health issue rather thae @sminal problem. We recommend revisiting
the international drug conventions that the fedg@abernment has used as justification to
challenge the legalization of marijuana at theeskawel, and instead argue that these conventions
should be amended to reflect the current shift tdwagecriminalization in the United States,
Europe, Australia, and Latin America. We call fiwe treclassification of cannabis from its
current Schedule | status to allow for expanded icaédresearch and use under current
international laws. Additionally, we recommend ualing states the option to legalize or
decriminalize recreational and medicinal marijuanigout federal government interference. We
argue that such legalization efforts must coinewté efforts to end the practice of seizing assets
during drug-related arrests and to curtail thepi@fit prison industry, which benefits from
growing levels of incarceration and lobbies fordimadrug laws. Finally, the NLG calls for the
release of all nonviolent drug offenders—eithertlom basis of time served, or into community
programs that provide an alternative to incarcenati

A Note on Definitions

Several terms are often used inaccurately andcimigigeably in discussions of marijuana policy
reform. This section briefly outlines differencestlween depenalization, decriminalization, and
legalization before turning to an examination oWwhithese models are applied in other countries
and the United States.

Depenalization refers to reductions in the criminal status of ijnana possession. This does not
imply complete decriminalization, but rather thenoval of certain penalties associated with
marijuana (i.e. jail time). Under depenalizatiorgrijuana possession and sale generally remain a
criminal offense. Popularized by Robert MacCoun &w®der Reuter in their landmark study
Drug War Heresiesthe term is thought to more accurately reflee thversity of anti-
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prohibition models applied internationalfyHowever, the terndecriminalization is commonly
used in policy debates even in cases where maajymssession has not formally shed its
criminal status? Decriminalization literally means that marijuaofienses are addressed as a
civil. matter rather than as a criminal issue. Hogrewdecriminalization is not the same as
legalization and certain aspects of marijuana it eemain criminal offensés.For example,

in New York City, cannabis possession is not a itrah offense, but charges of holding
marijuana in public view lead to more than 35,00kests per year: Sale of marijuana also
typically remains criminalized under marijuana d@analization schemes in which possession is
allowed, thereby complicating enforcement efforts.

During the 1970s, eleven states lowered their pesaor marijuana possession and casual use,
starting with Oregon in 1973 and followed by ColtwaAlaska and Ohio in 1975, California,
Maine and Minnesota in 1976, Mississippi, New Yarkd North Carolina in 1977, and finally
Nebraska in 1978. These states have been refarrad tdecriminalized” states in drug policy
literature and are often examined together asegoag’> However, this label can be misleading
because some states that are called decrimindieneg not actually rescinded the criminal status
of marijuana offenses, making depenalization a nareurate description of their policies.
Meanwhile, other states that are not on the “denalized” list have reduced the impact of
criminal status substantially or offered expungetnovisions that remove marijuana offenses
from a criminal record® As a result, the label “decriminalization” may less adequate now
than it was when these policies were adopted in 18&0s'’ The confusion around
decriminalization has produced ambiguity in peaplehderstanding of drug laws; one-third of
Americans do not know the penalties for marijuanasgssion in their state and consistently
assume the maximum penalties are higher than tiey a

L egalization is the third term that is used in public and ppliebates on marijuana, and yet its
meaning is not as obvious as the term would imntelgiasuggest. Legalization requires that a
state or country remove all criminal and civil stmres for marijuana. However, it is possible to
partially legalize—for example, by allowing possession titproduction or distributiof® This
model actually comes closer to decriminalizationll Fegalization of marijuana would allow
people to use, hold, grow, transport, process, saldthe plant without legal repercussions.
However, legalization could also be accompaniedrdstrictions on marijuana’s sale or use,
which would determine its everyday applicatfSrEurthermore, there would still be marijuana-
related arrests even if the product became legaletage possession, driving while impaired,
and selling to minors would all likely be againse¢ taw even if marijuana were legalized. Using
these terms without carefully describing the exspelcifications of any particular policy leads to
more confusion than clarity when it comes to drotiqy reform discussions.

Perhaps the most important insight to take awasnfthis delineation of terminology is that,
despite the existence of various models for theedelzation, decriminalization, and
legalization of some aspects of marijuana use,country has fully legalized recreational
marijuana possession, production, and distributitmmany cases, countries or jurisdictions that
legalized the possession of small amounts of casrfab personal use have simultaneously
increased efforts to prosecute those who grow afid?sThe following section addresses the
restrictions arising from international drug conttens that prevent full legalization of cannabis
as well as various models of drug policy reform emdiay in Europe, Australia, and Latin
America before turning to the legal status of mema in the United States.



[1. International Drug Conventions

Understanding drug policy reform requires that westfexamine the international drug
conventions to which the United States is a siggafbhe three international drug treaties that
currently mandate the control of drug use andithafig are: 1) the 1961 Single Convention on
Narcotic Drugs, which banned the use, possessiwhprenufacturing of ten scheduled drédys,
2) the 1971 Convention on Psychotropic Substangesh added hallucinogens such as LSD to
the list of prohibited substances, and 3) the 1@&Bivention against the lllicit Traffic in
Narcotic Drugs and Psychotropic Substances, whiaf amed at drug traffickers and included
provisions on asset forfeiture, money launderimgl dealing in precursor chemicals. There have
been no new international conventions related wig gholicy in twenty-five years.

The implementation of these conventions falls urtderauthority of three bodies that oversee
the global drug regime: 1) the United Nations Gffien Drugs and Crime (UNODC), 2) the
International Narcotics Control Board (INCB), angl tte Commission on Narcotic Drugs
(CND). All three agencies advocate a primarily driah justice approach to drug contf8lAs a
result, the UN (and the United States in partiqulaas insisted for over fifty years that all
countries employ a punitive drug policy framewobespite restrictions of international drug
conventions, individual countries have experiment@ti new strategies such as harm reduction
approaches and decriminalization measures, inauttie limited legalization of marijuana for
medical use in countries such as Canada and Israel.

Over the past several decades, more countriesliesre moving toward models of depenalizing
and decriminalizing cannabis (See Figure 1). To gretund the limitations of international
treaties, countries have adopted various straterfie®thde jureandde fact@® depenalization
for marijuana, ranging from complete decriminali@atof personal use (Portugal, Italy, and
Spainf® to non-prosecution policies for possession andllssses that approacte facto
legalization (the Netherland$).Other countries such as Germany and Belgium atlamnabis
“social clubs™—cooperative arrangements in whichmbers share resources to grow marijuana
for personal us€ In Australia, personal use and growing of maripiame decriminalized, but
selling remains subject to criminal penalfié€anada, the United Kingdom, Denmark, France,
and Switzerland have also moved toward a decrinzami@n approach’ Over the past year,
Latin American leaders initiated a series of surartot discuss drug policy reform with a focus
on decriminalization and regulation: Argentina, Nbex Brazil, Bolivia, and Ecuador have all
shifted away from a punitive framewotk.Many countries also advocate harm reduction
approaches to drug policy, viewing drug use ascaakand public health problem rather than as
a criminal justice issu&
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Figure 1: Comparative chart of marijuana legalustéty country

These depenalization initiatives are useful foreassg implications of US drug policy reform,
and especially in addressing the oft-cited conc#raslessening criminal penalties on marijuana
will lead to significant increases in usage and tdecriminalized regions into drug tourism
zones> Overall, studies of countries that have experimentith decriminalization ande facto
legalization have not seen large expansions in daggy A recent study of Portugal found that,
despite having decriminalized all drugs in 2001agss rates remained quite similar to (and
sometimes lower than) other European countries. Sdmae study showed that drug-related
health problems and fatalities decreased drambtiatier the removal of criminal penalti&sin
another comparative study, MacCoun and Reuter exathie Netherlands cannabis policy and
conclude that changes in drug policy alone did leatd to usage increases. While they
acknowledge that drug use rose in the Netherlamdkd decades after decriminalization, they
point out that Dutch use levels consistently reredilower than those in the United Statfes.

No country has yet violated the terms of internaioconventions by legalizing recreational
marijuana:’ However, strategies exist for countries to chajerr change the 1961 Single
Convention, including calling for an amendment@émove marijuana from the list of prohibited
substances, withdrawing from the convention altogetor withdrawing and then re-ratifying
with a reservation concerning marijuatialn fact, according to Article 46 of the Single
Convention, signatory countries can withdraw frohe ttreaty—and if enough choose to
withdraw the treaty will cease to exist. Althougitks measures have thus far been rare, Bolivia
announced in 2011 that it would be withdrawing #reh rejoining the convention with a formal
reservation regarding the chewing of coca ledVeBhe outcome of this attempt will be
instructive for marijuana reform advocates. Funtih@e, because the Single Convention allows
leeway for the medicinal use of drugs, the rescheglwf marijuana to permit medical use and
research would not violate the tredfyMany countries, as well as US states, have already
legalized the use of medical marijuana (See Figure
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Changes to marijuana policy currently under wayumerous countries indicate that the time
has come to challenge international drug convestard the UN institutions that enforce them.
As the NLG has argued in other cases, a humarsriglmework must be applied to global drug
policy.*?> The 2011 report of the Global Commission on Drugidy concurs that the rights
enshrined in the Declaration of Human Rights—ingigdhe right to health, to due process and
a fair trial, and to be free from cruel, inhumare, degrading treatment—supersede the
international drug control conventions. These cateas need to be revisited and adjusted to
reflect current trends in marijuana policy. Allowinindividual nations to experiment with
different models of depenalization, decriminaliaati and legalization will allow people to
decide for themselves if marijuana should be |lag#teir region and/or country.

The United States plays a crucial role in globaigdpolicy reform. Current drug conventions are
strongly supported by the US government, which dtenes countries that depend on it for
monetary aid with decertification if they do notide by convention rule®¥ While the United
States has been more than willing to violate irgaeamal conventions in other circumstances—
such as the Geneva Convention, the Convention Agadlorture, and the Comprehensive
Nuclear Test Ban Treaty—every administration hakelg the rigid framework of the drug
conventions. The Obama administration has poirdedternational drug treaties as a reason to
severely restrict medical marijuana research, testion the legalization of recreational
marijuana in Washington and Colorado, and to aemiding prohibition at the federal lev4l.
Furthermore, in March 2013, the UN Internationaté¢déics Control Board called on US federal
officials to fully comply with the international dg control treaties by challenging the
legalization process currently taking place atstate levef>

The next few years are pivotal in challenging thiesernational institutions and treaties. While
international drug control agencies are callingdontinued prohibition, Americans are moving
in the opposite direction by using state referetadeegalize medical and recreational marijuana
for adult use. International drug treaties areanctason to invalidate the recent changes in state
laws. Rather, the shift toward decriminalization nmany nations demands that we begin
changing these conventions to relax or eliminatefties for marijuana and other drugs.
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[11. Marijuana Prohibition in the United States
Legal History

Marijuana has not always been illegal in the Unifdtes. Originally, the herb was commonly
used in a medicinal capacity and hemp was a gowamtsanctioned crop widely used in

textiles®® The first attempts to regulate marijuana came9@61lwith the Pure Food and Drug

Act, which required labeling of cannabis produdistoughout the early twentieth century, more
national and international legislation was passedegulate the use and sale of marijuana,
including the Harrison Act of 1914, the Uniform &téNarcotic Act of 1925, the Federal Import

and Export Act of 1922, the International Opium @emtion of 1925, the Convention for the

Suppression of the lllicit Traffic in Dangerous [@euof 1936, and the Marijuana Tax Act of

1937%" By the mid-1930s, each US state had some formamfabis regulation on the books.

The racial aspect of these early drug laws canaaiveriooked; in many cases, restrictions on
specific drugs were overtly linked to efforts tdipe immigrants whose presence was thought to
disrupt the social order. As Martin Lee writes i3 Bocial history of cannabis, marijuana has
long been “a convenient scapegoat for deep-roateihlsinequities.*® Narratives about drugs,
he argues, have consistently been used to incée dad disparage specific social groups,
including laws passed against opium targeting Gd@n®mericans, the prohibition of cannabis in
the United States partly arising from the demomzrabf Mexicans, and claims in the 1930s that
marijuana use led to inter-racial sexual contatts.

During the 1930s, the US government created theraeé@ureau of Narcotics, headed by anti-
drug zealot Harry Anslinger. Referred to as thelaemesis of marijuana smokers,” Anslinger
was responsible for lurid anti-cannabis propagasutzh as the well-known 1936 filiReefer
Madness® Although many of Anslinger's claims about the darsgof marijuana use were
debunked in the 1944 LaGuardia Reporthe continued to crusade against mariju¥na.
Anslinger’'s frequently racist assertions about thegative consequences of cannabis use
influenced public perception and government padider decades, and are still echoed today in
the government’s position on marijuatia.

As a result of Anslinger’s anti-marijuana propaganpenalties for possession and sale of the
herb intensified. In the 1950s, extended mandaengences and increasingly harsh punishments
were enacted through the Boggs Act of 1952 andNtreotics Control Act of 1956, which made
first-time marijuana possession an offense punighiafp 2-10 years and a fine of up to $20,000.
The Marijuana Tax Act was deemed unconstitutiolyahie Supreme Court in 1969 and replaced
by the Controlled Substances Act, which continueslittate drug policy today. In 1970,
marijuana was classified as a restricted Schedsigs$tance under federal law and growing the
plant became a felony offense. President RichasdrNcombined the two federal agencies
responsible for drug policy—the Bureau of Narcotsl Dangerous Drugs (BNDD) and the
Office of Drug Abuse Law Enforcement (ODALE)—to ate the Drug Enforcement
Administration (DEA) in 1973. By the mid-1970s, redhan 10,000 DEA agents were stationed
throughout the world and efforts at interdictiondofig trafficking were under way.

Changing attitudes toward marijuana use durindl8&9s and ‘70s led to a comprehensive study
from the National Commission on Marijuana and DAlmuse in 1972. The results of this study,
known as the Shafer Commission, were published lopartisan report, titledarihuana: A
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Signal of Misunderstandint]. The report stated that marijuana was not a theepublic safety
and called for decriminalization of small amourts personal use. As a result, local and state
governments started relaxing penalties for possesand sale of marijuana and Congress
repealed the mandatory sentences for marijuanassfe Between 1973 and 1978, eleven states
decriminalized marijuana to varying degréésDespite increasingly permissive public
perceptions of cannabis and the recommendatioriseoShafer Commission, Nixon launched
the “War on Drugs” in 1971—calling drugs “publiceny number one® Shortly after this
pronouncement, New York Governor Nelson Rockefetierated strict sentencing guidelines
known as the “Rockefeller Drug Laws.” These pokcjgut even low-level drug offenders in
prison for decades, and soon became the norm attressountry despiteriticism from drug
treatment experts and politiciatis

The penalties for marijuana were further expandeder President Ronald Reagan during the
1980s, as the Republican War on Drugs led to aveteemphasis on arrest and incarceration.
The Comprehensive Criminal Control Act of 1984 ahe Anti-Drug Abuse Act of 1986
reinstated mandatory sentences for cannabis aret dtligs and allowed law enforcement to
seize the assets of those convicted of drug-relafietises. A later amendment created a three-
strikes law, which mandated a 25-year term for agg felonies and allowed the death penalty
for supposed “drug kingpins.” The 1980s also witegisthe effects of racially disparate drug
arrests and sentencing practices—most notablyeivaist difference in punishment for crack and
powder cocain®—which led some commentators to suggest that the ®aDrugs was
convenient cover for politicians trying to appealvthite working class voters through racially
coded policie§! On the international level, Reagan tripled therdiction budget and assigned
Vice President George H.W. Bush to control drugsiog through the bordefs.

The drug war's high rates of arrest and incarcematjuickly overwhelmed the courts and
prisons. As a result, drug courts were createchénlate 1980s as a means of dealing with the
high number of people processed on minor drug @sarphe first drug court, initiated in Miami-
Dade County, Florida in 1989, substituted commusiyvice and drug treatment for prison
sentences. The trend quickly spread, and by 2012e twere over 2,700 drug courts in the
United State§® However, the National Association of Criminal Dese Lawyers (NACDL)
released a report questioning their efficAtiprug courts, the report claims, are “an obstagle t
making cost-efficient drug abuse therapy availatdeaddicts and reducing criminal case
loads.®® According to the NACDL, access to treatment isesfefent on a guilty plea for low-
level drug offenses while people facing more seriowug charges end up going to prison.
Furthermore, people of color, immigrants, and pgoeople tend to be under-represented in these
courts. Studies also show that drug courts, wlulgetd as a cost saving measure, actually fall
short of stated goals in a cost-benefit anal§fssince drug courts tend to be over-inclusive of
individuals who do not actually need treatmentdiarg addictiorf”

By the 1990s, another shift in public perceptiortafnabis resulted in the growth of the medical
marijuana movement. Voters in California passedp®&sdion 215 in 1996, allowing for the

medicinal use of cannabis with a doctor’'s recommaénd. However, despite the ballot measure
at the state level, the federal government contintoeaggressively prosecute medical marijuana
patients and distributors under the Controlled &rxes Act. Several important cases tried
during this period set the framework for the relaship between state and federal laws that
continue to shape drug policy efforts todayUnited States v. Oakland Cannabis Buyers Coop
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(2001), the Supreme Court rejected the medical ss#igedefense and ruled that federal drug
laws do not allow an exception for medical marimhin Gonzales v. Raiclf2005), the
Supreme Court ruled that even when people are cagtinaccordance with state-approved
marijuana programs, they may still be prosecutedeoleral authorities under the Commerce
Clause of the Constitutioll. These cases have allowed the federal governmeptosecute
medical marijuana patients and distributors inf0aliaand several other states.

Courts have also imposed some limitations on fédktay prosecutions. In a lawsuit brought by
California doctors and patientSpnant v. Walter$2002), the Ninth Circuit ruled that it is within
the First Amendment rights of doctors to recommemetical marijuan&’ Other important
Court of Appeals cases, such Raich v. Ashcrof(2005) andSanta Cruz v. Ashcro{R003),
determined that the Commerce Clause does not appiyedical marijuana operations that are
local and noncommercidl. Currently, NLG attorney Matt Kumin is co-counsejainst the
federal government in a Ninth Circuit case chalieggthe constitutionality of the federal
government's raids and criminalization of Califarpatients in light of state law protectiofis.

The current position of the US government and tBA Demains that marijuana has no proven
medical value, even though close to twenty state® fenacted medical marijuana laWaVith

the DEA and the National Institute on Drug AbusédN) refusing to recognize any therapeutic
benefits from marijuana use and obstructing meduingsearch, cannabis remains classified as
a Schedule | drufft Such a classification implies that it has a higiteptial for abuse, no
currently accepted medical use, and a lack of dedepafety for use under medical
supervisior’> In opposition to these claims, medical marijuadeogates have pointed to more
than 200 peer-reviewed studies that demonstrateusammedical applications of cannabis,
including a 1999 study by the Institute of Medicifie

“To say that sufficient evidence is lacking on thedical efficacy of marijuana is to ignore a
mountain of well-documented studies that conclutheerovise,” said Kris Hermes of the NLG
Drug Policy Committee and Americans for Safe Accdbe group challenging the federal
classification of marijuané. “The Obama Administration has so far succeedede@ping
medical marijuana out of reach for millions of siéknericans by setting unnecessarily
prohibitive standards.” Despite the growing scigntnd anecdotal evidence that marijuana has
medicinal value—not to mention that no fatalitieavé ever been directly associated with
cannabis use—the US government continues to clggléme legalization of medical marijuana
and expend significant resources in order to unaemts implementation at the state level.

Many believed that the election of President Obamdte-has admitted to using marijuana
himself®— signaled a change in federal enforcement polidies,in fact DEA raids on the
medical marijuana industry under his administrati@ve far exceeded the number carried out
under George W. Bush.Even after the November ballot initiatives to lezm and regulate
recreational marijuana in Colorado and Washingtbe, federal government has threatened
medical cannabis dispensary operators in West Coéiss with shutdown notices, civil
forfeiture, and up to forty year prison terffisObama administration has continued to hold the
same priorities as previous administrations: prosec and incarceration rather than harm
reduction and education. As a result, the govermipmtlaimed War on Drugs’ dire
consequences for users, families, and communitiesnztie unabated today.
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Consegquences of the War on Drugs

Over twenty million people have been incarceratgdniarijuana-related offenses in the United
States since 1968.Despite this harsh regime, marijuana use is mogeatent now than ever
before. Globally, close to 200 million people usarijmana each year, making the herb the most
popular and widely used illicit substance on thanpt® Over 100 million Americans report
having used marijuana despite its current prokibjtwith 1 in 10 using it regularf? In fact,
between 1998 and 2008, the estimated use of masijila the United States rose 8.5%.
Prevalence of cannabis use in the United Statdseés times the global averajeand statistics
show that older Americans are increasingly usingijmena in a recreational capacifySince
many Americans regularly use or have experimentgd gannabis, the criminalization of this
drug has caused a great deal of harm.

Reliance on an aggressive law enforcement appribastexacerbated the risks associated with
drug use, leading to millions of people entering thiminal justice system. Harsh penalties and
drug war rhetoric, however, have not resulted iorel@sed rates of drug use. In fact, a recent
World Health Organization report found that “couggrwith more stringent policies towards
illegal drug use did not have lower levels of dusg than countries with more liberal polici&s.”
Correspondingly, studies show that countries expamnting with loosening drug laws have not
seen the dramatic increases of drug usage oftelicped by detractors of drug policy refoffh.

The global drug war has been an overall failurailte® in devastating consequences for
individuals and societi€§. Law professors Eric Blumenson and Eva Nilsen petthe adverse
effects of marijuana prohibitiof?,including the creation of an extensive and oft@ient illicit
market controlled by organized crime. Under theseddions, there is an increased likelihood
that youth will attain marijuana from dealers whavé access to potentially more dangerous
drugs like heroin and cocaine, thereby increasimg ¢hance that cannabis will become a
“gateway drug.” The approximately 750,36@eople arrested for marijuana-related crimes each
year face the possibility of pretrial detentionudofees, and ineligibility for jobs, government
grants and contracts, public housing, driver'sriges, occupational licenses, and voting rights.
College students can lose their federal 16amsd high school students risk expulsion for
marijuana possession. Immigrants face the dangdepdrtation and parents risk losing custody
of children. People caught in possession of marguahile on parole or probation risk being
sent back to prison. In addition to these legakeguences, those arrested for marijuana offenses
must deal with the negative social and economiengyssions of having a criminal record.

More people are in jail today for drug crimes thegre incarcerated for all reasons put together
in 1980, a direct result of the War on Drugs. Beeaaf strict mandatory minimum sentences,
even non-violent drug offenders can end up serhing prison terms. Perhaps the most detailed
and poignant description of the negative conseggeatthe drug war comes from law professor
Michelle Alexander in her bookThe New Jim Crow: Mass Incarceration in an Age of
Colorblindness® Comparing the current regime of mass incarcerationslavery and
segregation, Alexander argues that the governmé&kts on Drugs has created a new racial
caste system in which arrests for drugs providestegt for the mass imprisonment of people of
color, especially African-American men. The numbshe cites in support of this claim are
alarming: In seven states, 80-90% of all drug affes sent to prison were Black in 2080n
2006, 1 in every 14 African-American men was imgmisd, compared to 1 in 106 white ni&n.
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Almost 75% of all people in jail for drug offensase Black and Latino men, even though drug
use and sale rates are no higher among these fiopalthan for white&®
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Figure 3: Annual Marijuana Arrests in the US 1968-2°’

To put prison sentences for marijuana sale andeges® into context, it is useful to look at how
these policies play out in people’s lives. Takedhse of Weldon Angelos, who was sentenced to
a mandatory minimum sentence of fifty-five years &elling $350 worth of marijuana to
undercover police officers in 2004. The US Distdatddge who sentenced him pointed out that
Angelos’ prison time was more than he would haweiteed if he had hijacked an airplane,
killed someone in a fight, or raped a child. Angela first-time offender and father of two, was
25-years old when he was sententelh another case, 28-year old Robert Furlong wessted

for growing 725 marijuana plants and charged fdljemsith conspiracy to manufacture and
distribute marijuana and possession of a firearruitherance of a drug crime, even though all
three of the guns that were found by police athume had been legally purchased. Furlong
received a mandatory minimum 15-year prison semeteoc his offense—ten years for the
marijuana and an additional five years for the guresleral prosecutions of medical marijuana
patients and providers have been similarly prevalfithin the last few years, numerous people
have been convicted and sentenced to mandatorynuing of 5-20 years, despite the lack of
any evidence that they violated state medical mang laws”’

In addition to soaring incarceration rates and magony minimum sentences, the excesses of
drug war policing have led critics to challengesingractices on the basis of First and Fourth
Amendment-protected rights. The enforcement of dawg has been called an “ugly process,”
requiring intrusive tactics on the part of policecls as undercover operations, the use of
informants, paramilitary raids, wiretapping, antiest surveillance method$’ Blumenson and
Nilsen argue that “marijuana offenses have beerc#talyst for some of the most significant
Supreme Court retrenchments on Fourth Amendmenégions against unreasonable searches
and First Amendment-protected free speech rigfitstor example, the Supreme Court ruled in
Kentucky v. King2011) that police can enter a home and arresetimssde without a warrant or
even probable cause if they smell mariju&ffa.
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The questionable constitutionality of marijuanaatetl arrests is vividly illustrated in the case of
New York City. Known as the nation’s “pot arrestpital,” NYC saw an 882% increase in
marijuana arrests between 1992 and 288Zhe explosion of drug-related arrests can be drace
to the New York City Police Department’s (NYPD) exyled use of arrest and incarceration for
minor offenses, especially the crime of smoking ijmana in public view (MPV)%* The
crackdown on MPV was part of the NYPD’s “Qualitylafe” or “Order Maintenance Policing”
strategy, which relies heavily on the controversialctic of “stop and frisk,” and
disproportionately targets African-American andihatneighborhood§® (See Figure 4). Civil
rights organizations have condemned the uncoristiteit practice of stop and frisk® yet the
NYPD continues to conduct over 700,000 stops peré These practices and policies for
enforcing marijuana prohibition come at the expenfseonstitutionally-protected rights, which
are being eviscerated in the name of the War og®ru

Figure 4: Marijuana Possession Arrests of Blacksinos, Whites and Others in New York City, 1998-2f®

The War on Drugs’ devastating legal penalties,dasing rates of arrest and incarceration for
people of color, and consistent violations of citagbnal rights are all critical aspects of what
constitutional law expert Glenn Greenwald calls theo-tiered system of justice.” In this
system, low-level offenders such as drug users smiigrs face the constant risk of arrest,
prosecution, and incarceration. Meanwhile, crimiaetis carried out by the elite rarely, if ever,
lead to prison term¥? This imbalance was clearly in evidence duringrément case against the
bank HSBC, which was convicted of laundering morery Mexican drug cartels and yet
received only a fine. None of those found guiltyevencarcerated, thus confirming that wealthy

people can buy their way out of jail time while aanlent drug offenders are locked away for
decades.
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V. Economic Analysis of Marijuana Prohibition

In addition to the personal and social costs of dhey war, the actual financial cost of drug
prohibition is a compelling factor in the argumémt marijuana legalization. An estimated $545
billion in taxpayer dollars has been spent by tlg& ddvernment since the beginning of the War
on Drugs, even though drug usage rates have rechagtatively stablé’® On a global scale,
enforcement of the current drug control systemscasieast $100 billion per yeHr: According

to legalization advocate Ethan Nadelmann, enforo¢robEmarijuana laws entails an estimated
$10-15 billion in direct costs alort& At the current rate, states will spend over $20obi
enforcing marijuana laws over the next six yéatddowever, while a vast amount of money is
spent on enforcement of drug laws, far less isgassi to harm reduction or educational
approaches. The drug control spending ratio in2h&3 White House budget allotted 62% to
punishment and interdiction, with only 38% goinwg/énd treatment or preventidri:

Savings in law enforcement efforts and potential revenue could be gained from regulating
marijuana, according to legalization proponentsalnecent white paper, representatives Earl
Blumenauer (D-OR) and Jared Polis (D-CO) suggedtrégvenue from marijuana taxation could
raise an estimated $20 billion annudfly.Similarly, a frequently-cited article by Harvard
economist Jeffrey Miron indicates that ending nuaarja prohibition would save $7.7 billion per
year in government spending on law enforcementy $8.5 billion accruing to state and local
governments and $2.4 billion to the federal govesniit® In his assessment, Miron asserts that
savings in enforcement expenditures would resolinfreductions in police, prosecutorial, and
correctional resources. He calculates that marguagalization could also produce revenue of
$6.2 billion annually if marijuana were taxed lig&ohol and tobacco produdts.Miron does
acknowledge that certain factors would offset th&mangs, such as a decline in fine payments
and seized property.

Economic arguments for the legalization and reguiabf marijuana such as these are based on
the assumption that disentangling marijuana usesatefrom the criminal justice system would
be a self-evident good. However, the determinatibthe federal government to maintain the
prohibition on cannabis—despite savings in law stgment and the extra tax revenue
legalization would generate—suggests that othewessmust be considered. The following
sections discuss two driving factors of marijuar@satinued prohibition: 1) the seizure of assets
by police departments in drug-related cases anth&)profits of the growing private prison
industry. The economic surplus created by policeuses and private prisons does not benefit
most Americans, but rather increasingly militarizealice departments and the bottom lines of
private corporations that depend on growing prisopulations.

Civil Asset Forfeiture

After the passage of the Comprehensive Criminalt@bict of 1984, US police departments
began receiving funding and training from fedenatharities. In addition to emphasizing drug
arrests, these authorities gave departments wtdada to seize assets of suspected marijuana
dealers and retain a portion for their own operetid® The new laws allowed police to keep up
to 90% of the money seized through drug cases iniddderal court, and gave the option of
holding forfeiture proceedings in civil rather thanminal court, where the burden of proof is
much lower. According to journalist and author Ghian Parenti, the CCCA “revolutionized law
enforcement’s use of forfeitures and sanctionedireidious police dependency on drug
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money.™® Soon after the CCCA went into effect, almost evetate had new civil forfeiture
laws, and police departments across the countre welecting billions of dollars worth of
money and property including houses, bank accouoats, and mor&?

The numbers are staggering. During the 1980s, the & Drugs propelled the criminal justice
system into one of the top growth industries in thited State$** The amount seized from
drug arrests rose from $100 million in 1981 to d¥grbillion in 1987, with 80% of the forfeited
property belonging to people who were never forynahiarged with a crim&? By the early
1990s, the Justice Department had collected oves Billion in drug-related assets, and that
number has only increased. Between 2004 and 2@8&tsaseized by local law enforcement
agencies grew from $567 million to $1.6 billion—atiis figure does not take into account the
millions seized through state-level forfeiture mams*® Most of this money goes directly to
police department budgets (See Figure 5), providingtrong incentive for law enforcement
agencies to push for the continuation of marijupnahibition and leading to what has been
called an “addiction” to drug money* According toBusiness Insideran end to the War on
Drugs would be “a financial disaster for law enfarent.**

Civil Forfeiture Proceeds Distributed to Law Enforcement
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Figure 5: Civil Forfeiture Proceeds Distributed ow Enforcement by Stafg®

The incentive to prioritize cases that pad policeldets results in law enforcement agendas
focused on gaining assets as opposed to incregmiblic safety, leading to distorted law
enforcement policies, unjust treatment of drug rdfers, and the increased possibility of police
corruption*?” According to National Police Accountability Proje€NPAP) Director Brigitt
Keller,*?® the money flowing into local police departmentotigh drug-related seizures severely
undermines police accountability:

Drug money affords departments considerable ressurwithout the important
constraints of a budgetary process which normaitywides for some degree of public
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scrutiny of policing priorities. The lack of ovegbit on how departments spend ‘their’

drug money increases the potential for corruptiod ancourages decisions that are no
longer informed by best practices and public safetysiderations, but by the unchecked
availability of funds-*®

Due to the large sums of money and the limited gigét involved in allocating drug forfeiture
funds in some regions, there have been numeroostsegf questionable expenditures, including
running gear, football tickets, training seminargdiawaii, and food and entertainment for police
departments$®

Even more disturbingly, the huge influx of monegnfr drug-related seizures has contributed to
the militarization of American policE! Departments have used the extra funds gainedghrou
seizures to purchase paramilitary equipment sugeas-automatic weapons, helicopters, body
armor, infrared night-vision goggles, and armoretieles as well as surveillance equipment and
advanced computer systems. However, the increaseeaponry and surveillance equipment
does little to reduce the influence of the illiditug market; most arrested leaders in the drug
trafficking industry have the option of reducingithsentences by agreeing to plead guilty and
pay enormous fines or inform on others. Low-leveugd offenders with few assets and
connections receive no such leniehte.

NPAP has also highlighted similar problems with weai programs, which raise serious
constitutional questions. In these programs, pesige over their money, often during traffic
stops, waiving their right to forfeiture proceedinig exchange for the officer's promise not to
file criminal charges. In many cases, howevercnime has been committed. Parenti points to
the racist consequences of forfeiture laws and evaprograms. In many areas, African-
Americans and Latinos have been disproportionagetyeted by police; for example, a four-year
study of traffic stops in Volusia County, Floriddosved that a total of $8 million was
confiscated from motorists during traffic stops—8%%ére African-American and 75% were
never charged with a crinté®

While Miron’s economic analysis acknowledges thatige seizures of drug assets are a
counterpoint to the profit that could be made frmarijuana legalization, his study does not take
into account who profits from these practices. WHhihe huge influx of money into police
departments does little to actually benefit mostefigans, law enforcement agencies at every
level have profited handsomely. As a result, thdlyaentinue to fight for access to funds seized
during drug arrests and to oppose the end of the afaDrugs:** Another group that profits
from the ongoing prohibition of marijuana is theging private prison industry, where profit
margins depend on the steady growth of incarceizeegle.

Private Prison Industry

Private sector involvement in incarceration is astew phenomenon; for-profit companies have
been contracting prison services for decades. Hemweince incarceration rates exploded in the
1980s as a result of the War on Drugs, private @mgs have expanded their roles and now
partake in the complete management and operatiquisdn facilitie$>® (See Figure 6). In a
2011 report titledBanking on Bondagehe ACLU documents the exponential growth of atév
prisons and the enormous profits of mass incaricerdor private prison executivés® Two
companies dominate the American prison privatiratraustry: the Corrections Corporation of
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America (CCAJ}*” and the GEO Group® Currently, these two corporations run a combined
total of 126 prisons in the United States (aboutd@%he total prison system) and house nearly
half of all immigrants detained by the federal goweent'® In 2010, CCA and GEO Group
grossed almost $3 billion in combined reveftfe.

Prisoners in adult private prisons,
1987-2001
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Figure 6: Prisoners in Adult Private Prisons, 12801

The promise of lowered costs offered by privatesqgari companies resulted in local, state, and
federal agencies contracting private companies uddb manage, and staff correctional
facilities** Under the private prison model, counties and stpsy per-day rates for prisoners.
While the cost-saving potential of private prisdmss not been proven, the for-profit prison
industry is growind:*® Financially-struggling state governments leaseqms to corporations to
save money; however, prison corporations like CGAehdemanded 20-year contracts and
assurances that states will maintain at least a §i%on occupancy at all timé¥ These
contracts guarantee that mass incarceration wilticoe regardless of the fact that the national
crime rate has been decreasing for y&&rn many rural regions, the prison industry is @fie
the largest employers and many congressional csirount prisoners in their census to increase
their population despite the fact that they havenbdisenfranchised.

The private prison industry has not merely respdrndea need for housing greater numbers of
incarcerated people, but actually sought to deditedy increase the number of prisoners to
expand profits, according to the Justice Policyitut®. Relying on strategies of lobbying, direct
campaign contributions, and networking, the privatesson industry has exerted tremendous
pressure on lawmakers to maintain mandatory prsgmtences and continue the War on Drugs,
spending over $2 million on lobbying efforts in tA@10 election cycl&? The loss of marijuana-
related arrests and convictions would affect thefiptine of private prison companies, which
rely on these arrests to fill enough céfls.Private prison companies have fought for mangator
minimum sentences, fewer opportunities for parated an increase in the number of offenses
deemed worthy of incarceration, leading Glenn Greda to comment that “the private prison
industry profits from precisely the draconian agmto to penal policies implemented over the
past several decade¥® These corporations have also expended vast resotocspecifically
challenge drug policy reform and the legalizatidmarijuana, which they explicitly perceive to
be an obstacle to profit8? In their 2010 annual report to the Securities dhdthange
Commission, CCA wrote, “Any changes with respectdtags and controlled substances or
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illegal immigration could affect the number of pmms arrested, convicted, and sentenced,

thereby reducing demand for correctional faciliteiouse them®*°

CCA and the GEO Group have both been members ofAtherican Legislative Exchange
Council (ALEC), a conservative organization thatilftates relationships between state
legislators and the private sector by crafting prmmoting model legislation. ALEC has played
an instrumental role in the dramatic expansiorhefWS prison population by pushing for harsh
sentencing laws, mandatory minimum sentences forviment offenders, and three-strikes and
so-called truth in sentencing law¥. Furthermore, ALEC was behind the revival of alditt
known federal program called the Prison IndustBesancement Certification Program, which
expanded the ability of private prison corporatitm®xploit a captive labor fordg® At a time
when unemployment is high and public sector emmsyare losing work, benefits, and the right
to collective bargaining, private prisons are fogcinmates to work for 10-50 cents/hdtit.
Prison workers have no benefits, no option to uamnand are forced to work for little to no
wages for popular companies such as Starbucksobtifr and Victoria’s Secrét? The profits

of the private prison industry and the many corpons reliant on prison labor to conduct
business depend on the continued incarcerationlibddms of people.

Percent of Prisoners in Private Facility by State, December 2009
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Despite the central importance of drug-relatedeitufes and private prisons to the continued
War on Drugs and the prohibition of marijuana, @& government has had little to say about
either in drug policy discussions. As Ethan Nade@lmpoints out, “What'’s telling is that Obama
has yet to make one powerful comment about the taitghof incarceration in this country, or the
fact that we have the highest rate in the worlaherincredible racial disproportion involvef®
The lack of acknowledgement of these aspects ofditug war skews current debates on
marijuana legalization. Government officials refue consider ending prohibition despite
rapidly changing state laws and growing public supgor legalization. How much can this
reluctance be attributed to the importance of dasgets to the ongoing process of police
militarization and the lobbying efforts of the pabe prison industry? How far will the federal
government go to continue marijuana prohibitionpitesthe shift toward decriminalization and
legalization?

19



V. Marijuana L egalization and I mplications

On November 6, 2012, Colorado and Washington bec#mefirst states—and the first
geographic areas in the world—to legalize the salé possession of cannabis for recreational
adult use>’ Colorado Amendment 64 (The Regulate Marijuana Wteohol Act of 2012)
amends the state constitution to legalize possessiol personal cultivation of marijuana and
provides a general framework for legalization, teg and regulation that leaves the
implementation to the Colorado Department of ReeerWwashington Initiative 502 (Legalize
Marijuana) legalizes marijuana by amending state fa allow for the possession of small
amounts of marijuana in private, establishing ad¢hiiered production, processing, and licensing
system, and imposing a 25% excise tax to be celleat a Dedicated Marijuana Fund and
distributed to social and health services.

The passing of the Colorado Amendment and the Wiiggim Initiative created an immediate
tension between state and federal drug f&#8vhile President Obama has remarked that he has
“bigger fish to fry” than to pursue marijuana userstates that have voted to legalize cannabis,
his administration did not immediately make anyicudl pronouncement detailing how the
federal government will proceéd® However, statements from the White House indicaled
while recreational users are unlikely to be prossdtuthe federal authorities will still go after
those who attempt to grow and sell marijuana, ef/éimey are acting in compliance with state
laws®® US Attorney General Eric Holder delayed makingrelfdecision on how the federal
government would handle the new state initiatiadjough he made clear that he was not in
favor of legalizatiort®*

The response of the White House to recent stadizegion initiatives is difficult to assess. In
President Obama’s first term, announcements froen féderal government led drug policy
reform advocates to believe that his administratimuld break from the 40-year War on Drugs
paradigm. In 2009, both Holder and Deputy Attor@aneral David Ogden announced that they
would relax federal enforcement policies on mangman states where it was legalized or
decriminalized. Similarly, current Director of tl@ffice of National Drug Control Policy Gil
Kerlikowske said he thought it was time to retine war rhetoric when addressing drug abuse.
Despite these proclamations, federal authoritie® lentinued to target the medical marijuana
industry in several staté® Kerlikowske has even gone on the record to ackedgé that the
administration has done a poor job of clarifyingittapproach to drug policy?

In April 2013, the White House released a plareform drug policy. The report, titled “A Drug
Policy for the 21 Century,” calls for more attention to preventiomdatreatment as well as
measures to address high rates of arrest and eresian'®* However, the new drug policy
continues to frame drug use as a criminal justioblpm and President Obama has indicated that
he does not support legalization of marijuana. §Tisi a tough problem, because Congress has
not yet changed the law,” Obama saidan interview with Barbara Walters shortly aftee
Colorado and Washington initiatives were passedhé€dd up the executive branch; we're
supposed to be carrying out laws. And so what weoing to need to have is a
conversation...How do you reconcile a federal lawt 8tdl says marijuana is a federal offense
and state laws that say that it's legal?” he asked.
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In legal terms, the actions of Colorado and Wadbimgare subject to challenge under the
constitutional doctrine of preemption under the r8opacy Clause, which prevents the states
from enacting laws that contradict the federal |lelwwever, the CSA was not meant to displace
all state laws for controlled substances and sttesllowed to pass laws related to marijuana if
they do not create a conflict with federal 1afR3NLG Drug Policy Committee member and law
professor Alex Kreit addresses the tension betve¢stie and federal laws, arguing that “when it
comes to federal drug law, traditional debates #bguohibition, legalization, or
decriminalization turn out to be surprisingly union@nt.®° Instead, he suggests, the most
important issue facing lawmakers will be how torhanize the new policies being passed by
states with federal laws that prohibit marijuan&. pbints out that because states all have their
own drug laws (and because most drug prosecutakeslace at the state and local level), the
federal government is actually quite limited in atisility to either override or amend state drug
laws. He recommends enacting federal laws thatertsgiates’ autonomy in the realm of drug
laws—even in cases where state laws conflict wrgfgsences of the federal authorities—and
removing federal laws against possession of snualhtities of marijuana.

|| state with legal medical cannabis.

| State with decriminalized cannabis possessiag.la
| state with both medical and decriminalizationsaw
| state with legalized cannabis.

Figure 8: Map of the US showing cannabis laf{s.

Until recently, legalization advocates focused loa s$tates rather than pushing for a federal end
to prohibition (See Figure 8). Most states thatehawccessfully passed medical marijuana laws
have done so through referendum—an option not adail in all state$®® Successes in
Washington and Colorado have already led to spgealabout which states will be the next to
legalize®® or decriminaliz€’® Efforts are also emerging on the federal levethange drug
policy laws, such as the Respect States’ and @gizRights Act of 2013which would amend
the CSA to exempt state marijuana laws from fedewoakrol plus recent legislation introduced
by Rep. Jared Polis to regulate marijuana in a masimilar to alcohol’* Senator Patrick
Leahy also suggested amending the CSA to allowgssgan of up to one ounce of marijuana in
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jurisdictions that have legalized cannabfslt is expected that 8-10 bills will be introducksy
Congress in 201572 including at least two medical marijuana bfif§.At the grassroots level,
over 45,000 people signed a petition asking theigeat to support the bipartisan congressional
legislation to change federal law to allow statetejalize marijuana. Kerlikowske responded to
the petition by simply saying that “America is imet midst of a serious national conversation
about marijuana®”

Despite the Obama Administration’s silence on reclgal developments, the federal
government laid out several possible strategiesh@llenge the ability of states to legalize
marijuana soon after the victories in Washingtod @wolorado. TheNew York Timeseported
that a governmental inter-agency task force wassidenng several legal avenues, including
suing the states on the grounds that any effore¢milate marijuana is pre-empted by federal
law.*”® Another proposed strategy would be to punistestatployees responsible for handling
the regulation of marijuand’ As more states elect to legalize marijuana, they rface
economic sanctions, such as reductions or lossdgrél grants’® Federal authorities may also
continue to arrest and prosecute growers, selkmg, users in legalized states under the
provisions of federal anti-drug laws. In additianthese measures, the Department of Justice has
the option of using civil asset forfeiture provisso of the CSA to impede the operation of
marijuana growers and distributdf€. In March 2013, eight former DEA chiefs released a
statement urging the federal government to quiakijlify the new laws in Colorado and
Washingtort?® These former DEA administrators cited the posisjbif a “domino effect” if
other states began legalizing marijuaffa.

Today, legalization is already moving forward. Aslane 2013, marijuana legalization bills had
been introduced in eleven states and Puerto Riboteén states introduced cannabis
decriminalization bill$®? Washington and Colorado face the challenge of tiagamodel
policies that other lawmakers and voters will deelly to approve in the future in their own
states. The response of the White House is crutthle federal government does not interfere, it
is likely that other states will soon follow theamples of Colorado and Washington. On the
other hand, if the current administration uses shene tactics it has employed against the
medical marijuana industry, the fight for an end¢cémnabis prohibition will become much more
difficult and protracted. NLG membd@rian Vicente, who is co-director of the Amendmént
campaign and one of the primary authors of thigohis measure, calls on the federal
government to respect the decision of states thigiohvfor legalization:

In November 2012, the people of Colorado rejecteel failed policy of marijuana
prohibition. Thanks to their votes, we will now pethe benefits of regulation. We will
create new jobs, generate millions of dollars xrevenue, and allow law enforcement to
focus on serious crimes. It would certainly beaavdssty if the Obama administration used
its power to impose marijuana prohibition upon atestwhose people have declared,
through the democratic process, that they wanoteinid.

However, given the pressures from internationalgdorganizations, US law enforcement

agencies, and the private prison industry, it mayptimistic to expect the federal government
to facilitate the process of legalization.
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VI. Conclusion

The 40-year War on Drugs has been an abject faitwen the current administration admits that
it is time for a “serious conversation” about maaipa policies. Thus far, however, drug policy
pronouncements coming from the White House haveaddtessed some of the most critical
issues around marijuana prohibition. These include:

» the need to revisit international drug conventiamdight of the global shift toward
decriminalization,

» the War on Drugs’ disproportionate effect on thermpand people of color,

» the scientific and anecdotal evidence pointing &rijuana’s therapeutic value,

» the disconnect between the federal government®niceand its practice in states where
medical marijuana is legal,

» the ongoing financial dependence of law enforcenmmtfunds seized during drug
arrests,

* and the growing influence of the private prisonusitly and their lobbyists on federal
drug policy.

The NLG believes that ending the prohibition of maiis would offer multiple benefits.
Legalization would help to transform the marijuandustry from a violent illicit market into a
stable regulated one. It would significantly redutgingements on civil liberties and lower the
arrest and incarceration rates of people of c&banging the criminal status of marijuana would
lower the costs of law enforcement and protect [gefspm entering the criminal justice system.
Finally, legalization would remove restrictions @ntly impeding study of medical marijuana
and allow more users to acquire treatment if neggss€ach of these goals is consistent with
sound economic, criminal justice, and public heptthcies.

Lessons learned from other countries suggest tairdinalization or legalization dll drugs
would be preferable to the current prohibition negi In the words of attorney and NLG Drug
Policy Committee co-Chair Jesse Stout: “While egdime incarceration of marijuana users is an
important step, ending the incarceration of allgdusers would be even more useful. All the
harms of drug use are exacerbated by incarceramhthese harms can be reduced by replacing
imprisonment with social services, including drugatment. Further, replacing incarceration
with services such as housing and education waelate substantial cost saving&>

Studies of other products and activities such badco, alcohol, and gambling offer insights for
the shift to legalization® In particular, legalization advocates have cithd tegulation of
alcohol to bolster the case for ending prohibitidtcohol is legal; nevertheless, it causes 3-4
times the dependence of cannabis products andnies s much crime and violen®d.The
models used for tobacco, alcohol, and gambling gaide policy decisions for regulating
cannabis. Yet, it is important to keep in mind thatioeconomic disparities and access to social
support networks tend to be better indicators afgduse than drug laws and polictéS.
Preliminary research suggests that income inequilistrongly correlated to higher levels of
drug usé®’ Thus, in addition to the specific recommendatitvefow, the NLG encourages
policy makers and advocates to recognize that dhuge is the product of broader social and
economic factors.
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Recommendations

Based on our work and analysis, the NLG makes tlewing recommendations for legal
practitioners, politicians, and drug policy refoativocates:

1. Reframe drug use so that it is considered a social and public health issue and not

a criminal justice problem. Research shows that punitive drug policies do ectehse
drug use. Legalization advocates should therefash gor harm-reduction strategies to
address health-related drug problems and work toease government funding for
treatment and education. The use of drug courtsidadate treatment is not enough;
these courts maintain a criminal justice approacake treatment contingent on a guilty
plea, and often do not reach those with serioug groblems. Other countries such as
Portugal have implemented drug policy models thatdesigned to deal with the social
and health problems created by drug use; theselmotfer a great deal of insight into
how the United States could reformulate its apgndaarugs.

2. Revisit treaties such asthe 1961 Single Convention on Nar cotic Drugsto challenge
the punitive international drug policy framework. Current international conventions
and the agencies that enforce them need to takera pragmatic and health-oriented
approach to drugs. The experiences of other camtthat experimented with
decriminalization ande factolegalization show that relaxing penalties for drages not
lead to significant increases in usage. The nexciap Session of the UN General
Assembly on the drug problem in 2016 is an ideaktto radically revise international
drug policy. In the meantime, these internationsdties should not be used to challenge
the current process of legalization taking placéhim United States. Rather, the trend of
states allowing the use and possession of medichtexreational marijuana should be an
indication that the time has come to amend or abalurrent drug treaties.

3. Reclassify marijuana from its current status as a Schedule | substance. Mounting
scientific and anecdotal evidence supports theape®rtic benefits of marijuana;
however, the DEA and NIDA continue to insist thahiabis is a dangerous drug with no
proven medical applications. Legal practitionersuth continue to assist groups like
Americans for Safe Access in attempts to reclagsfynabis. Rescheduling marijuana to
a more appropriate class would allow its use utigeicurrent version of the 1961 Single
Convention and provide opportunities for more meghil research on its medicinal
capacity. Additionally, it is imperative to contiauo challenge the federal government’s
attack on the medical marijuana movement in Caliboand other states.

4. Support the right of states to legalize medical and/or recreational marijuana for
adult use without federal interference or sanctions. Currently, two states have voted
through referendum to legalize recreational usenafijuana for adults. Fifteen states
have passed laws decriminalizing marijuana andteggh states plus the District of
Columbia allow possession of medical marijuana. é@tates have depenalized
marijuana use and possession and there are selegialative attempts to relax
prohibition at the federal level. Advocates of noadliand recreational adult use cannabis
should continue to work on state legalization atities through referenda where possible
and through legislation where necessary. Thesetefbould be accompanied by support
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for the multiple federal bills currently under catexation to allow states’ autonomy in
the realm of drug laws.

5. End the practice of civil asset forfeiture by law enforcement agencies. Waiver
programs and seizures that take place during stexpdeug arrests lead to skewed police
priorities, unjust treatment of drug offenders, itarization of US police departments,
increased police corruption, and an emphasis og drtests that do little to increase
public safety. Funding for police departments netedse de-linked from the number of
drug arrests performed. Interim solutions inclueassigning seizure money to a general
fund and making forfeiture laws require criminalnections before enabling the
government seizure of any property.

6. Connect legalization efforts to the abolishment of the for-profit prison industry,
which benefits from growing levels of incarceration. Scholars, journalists, attorneys,
legal workers, and activists must constantly expasd challenge the private prison
corporations, which lobby for harsher sentencesyessed jail populations, fewer
opportunities for parole, and more offenses that l& jail time.Legal practitioners
should continue to work with groups such as Fasiigainst Mandatory Minimums to
repeal harsh sentencing guidelines and laws teptajortionately affect people of color.
The NLG calls for the release of all nonviolent gloffenders—either on the basis of
time served, or into community programs that pre\aa alternative to incarceration.
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